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Until the twin decisions of the Supreme Court declaring the Priority
Development Assistance Fund (PDAF) and certain acts and practices under
the Disbursement Acceleration Program (DAP) unconstitutional, wide
discretionary powers in the disbursement of funds were entrenched and
institutionalized in the Philippine legal and public financial systems for many
decades. On the one hand, individual legislators had the authority to choose
which projects to implement, which contractors would be awarded
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contracts, and when tranches of funds were to be released. On the other
hand, the President realigned savings from funds for purposes they were not
originally intended for.

The pork barrel system gave rise to a number of issues such as separation
of powers, corruption, and patronage politics. These issues, which have been
examined by scholars from the viewpoint of democracy and nation-building,
are evaluated in this Article from a formal rule of law perspective,
particularly the rule of law conception by Joseph Raz, Lon L. Fuller, and
Albert Venn Dicey.

Upon evaluation, it is concluded that the pork barrel system’s violation
of the principle of separation of powers went against the rule that particular
laws or orders should be guided by open, stable, and general rules. It also
promoted arbitrariness and defeated the check and balance purpose of the
separation of powers. The pork barrel system encouraged corruption, which
denied citizens access to public funds and created uncertainty. Corruption
promoted dissatisfaction and disrespect for the law. Patronage politics, or
clientelism, created a rule of men situation and manipulated people into
believing they were beholden to government officials for government
benefits, which were due them under the law. A way forward is to address
the system’s weaknesses with reforms, strengthen institutions, and increase
transparency. Until meaningful reforms are introduced, the rule of law and
the human dignity of the Filipino citizen, continue to be compromised.

I. INTRODUCTION

In November 2013, the Supreme Court, in Belgica v. Ochoa, Ji.," declared the
PDAF as unconstitutional. Eight months later, in Araullo v. Aquino,? the
Supreme Court also declared certain practices under the DAP as
unconstitutional. Prior to these decisions, around #£25 billion, or
approximately one percent of the national budget of the Philippines, was
allocated for legislative discretionary funds.? The President controlled £1.2

1. Belgica v. Ochoa, Jr., 710 SCRA 1, 161 (2013).
2. Araullo v. Aquino, G.R. No. 209287, July 1, 2014.

3. See An Act Appropriating Funds for the Operation of the Government of the
Republic of the Philippines from January One to December Thirty-One, Two
Thousand and Thirteen, and for Other Purposes, Republic Act No. 10352, art.
XLIV (2012). For the fiscal year 2013, £24.790 billion, which is approximately
$603 million, out of the £2.006 trillion budget, was allocated for the Priority
Development Assistance Fund (PDAF). Id.
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billion# in discretionary funds, or approximately 22% of the national budget.s
More than half of the national budget was allocated to Special Purpose Funds
(SPF) and lump-sum funds.b These amounts placed under wide discretionary
powers constituted the pork barrel.7? The pork barrel, under its various
forms, has been entrenched and institutionalized in the Philippine legal and
public financial system for many decades.

How did having the pork barrel as a dominant system of allocating and
distributing funds affect the rule of law? The wide discretionary powers that
officials possessed gave rise to a number of issues, such as violation of the
principle of separation of powers, corruption, and patronage politics. This
Article evaluates these issues from the perspective of the rule of law. Much
attention has been given to the impact of corruption and patronage politics
on democratic principles and nation-building.® This Article focuses on the
discourse of corruption and patronage politics and its effects on the rule of
law. The Author argues that the wide discretionary powers that the members
of Congress and the President had under the pork barrel system were
incompatible with the rule of law, insofar as it created uncertainty,
instability, and arbitrariness. In addition, it animated disobedience to the law.
Distributive pork barrel practices amounted to enslavement and
manipulation, which violated the virtue of the rule of law — human

dignity.%

The Author begins Part II by discussing the concept of the rule of law
that will be discussed in this Article, which is the formal or thin version of

4. See Malou Mangahas, Scam no! PDAF a ‘mafia’ of executive & legislature,
available at http://pcij.org/stories/scam-no-pdaf-a-mafia-of-executive-legislature
(last accessed Sep. 11, 2014).

5. See generally R.A. No. 10352. This amount is equivalent to approximately $10
billion. Id.

6. Mangahas, supra note 4.

7. ABS-CBN News, A short history of the pork barrel, available at
http://www.abs-cbnnews.com/video/nation/08/26/13/short-history-pork-
barrel (last accessed Sep. 11, 2014).

8. See TRANSPARENCY INTERNATIONAL, AFTER THE CONFLICT: NATION-
BUILDING AND CORRUPTION 2-3 (4th issue, 2010) & Etienne B. Yehoue,
Ethnic Diversity, Democracy, and Corruption (A Paper Submitted to the
International Monetary Fund), available at https://www.imf.org/external/pubs
/ft/wp/2007/wpo7218.pdf (last accessed Sep. 11, 2014).

9. See Joseph Raz, The Rule of Law and its Virtue, in THE AUTHORITY OF LAW:

ESSAYS ON LAW AND MORALITY 220 (Joseph Raz ed., 1979) (citing F.A.
HAYEK, THE ROAD TO SERFDOM 75 (1944)).
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the rule of law as espoused mainly by Joseph Raz. The Author also discusses
the ideas of Lon Fuller and Albert Dicey. This provides the framework
against which the pork barrel system will be evaluated.

In Part III, the Author explores the Philippine situation. She establishes
the Philippine structure of government under the Constitution because “the
rule of law is inextricably linked to constitutionalism.”'® In a jurisdiction
where the Constitution is the fundamental law of the land, the rule of law
requires compliance therewith.™™ It is also within the Constitution that the
general principles of law, to which all particular laws or orders should be
consistent, are found. The Author also provides the history and evolution of
corruption in general in order to give proper context. The Author then
narrows the discussion down to the pork barrel system in the Philippines —
its beginnings, various reincarnations, and the recent Supreme Court
decisions that rendered the pork barrel system unconstitutional.

In Part IV, the Author analyzes the dynamics between and among
patronage politics, separation of powers, corruption, and the rule of law.
There is an examination of how the pork barrel system violated the
principles and virtues of the rule of law. Inconsistency with general rules,
corruption, and patronage politics violated principles of the rule of law,
particularly those that promote stability, certainty, compliance with the law,
and respect for human dignity. Expansive discretionary power led to
patronage politics, which is incompatible with the rule of law. There was a
structural deficiency in the framework of government that rendered the
principle of separation of powers inutile, discouraged accountability, and
encouraged corruption — all of which led to a weak rule of law regime for

the Philippines.

II. THE FORMAL OR THIN CONCEPT OF THE RULE OF LAW

This Article will engage the formal or thin conception of the rule of law,
primarily as articulated by Raz, supported by other formalists such as Fuller
and Dicey. "2 The subject matter herein deals fundamentally with
discretionary powers, separation of powers, corruption, and accountability, as
it appears in the Philippine legal framework, and how they aftect compliance
with and obedience to the law. Thus, the formal or thin concept of the rule
of law is more appropriate. This Article does not grapple with issues relating

10. Cheryl Saunders & Katherine Roy, Perspectives on the Rule of Law, in THE RULE
OF LAW 11 (Cheryl Saunders & Katherine Roy eds., 2003).

1. Id.

12. See generally Mark D. Walters, Legality as Reason: Dicey and Rand and the Rule of
Law, 55 MCGILL L.J. 563, 565, & §70-71 (2010).
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to human rights, poverty, or democracy, which are commonly identified
with the thick concept of the rule of law.'3 This Article is not concerned
with whether the pork barrel system was a good law. Some legislators have
put forward the argument that pork barrel was good as it was used to give
financial assistance to the needy or to give scholarship opportunities to the
underprivileged.™# While these are outcomes that can be said to be good,
they are beside the point. What this




