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There ha·s always'been a wide consensus among corporate law practition~rs
that if statistics are taken on existing corporate entities in the Philippines, a ~ast
majority would be what are termed as close corporations, while the rest woul~ be
publicly-held corporations. The distinctions between a close corporation and a
publicly-Q.eld corporation not only has legal significance, but morejmportantly,
such distinctions were, and still continue to have, practical repercussions in the
harsh reality of the business world. And yet, with the adoption of the Corporation Law (A~t No. 1459) in 1906, no attempt was made to establish different
sets of rules t~? govern the affairs of close corporations and publicly-held corporations; the same sets of rules were made to apply to both types of corporations.
Inronically, tht provisions of the Corporation Law (Act 1459) applied more to
publicly~held corporations than to close corporations. Despite the reality.prevailingin the business world, there was a bias against close corporations, as though
such entities, or those of similar nature, were mutants of the "perfect corporate
structure" that was sought to be made prevalent in the Philippine setting.
As is often true in the business world, what judges, lawmakers and social
scientists may consider as ideal or desirable would inexorably give way to the
necessary demands of the business world. Investors wanted a business vehicle that
would incorporate the best features of a partnership and a corporation. With the·
enactment of the Corporation Code (Batas Parnbansa Big. 68) in May, 1980, our
lawmakers have given formal statutory recognition to close corporations as a valid
medium of business enterprise. The acts pertaining to close corporations which
formerly were considered as "malpractices ' have now been given legal acceptance
under Title XII of the Corporation Code.~
This paper seeks to analyze how much or how little the present provisions of
the Corporation Code have institutionalized close corpoTations as vehicles for ·
commercial endeavors in the Philippines.

The general impression that one gets after reading through the provisions of
the Corporation Code is that close corporations are treated more as exceptional
cases, while publicly-held corporations are the general rule. Although the Philippine corporate setting has undergone significant changes, the bias against close
corporations remains.

The bulk of the provisions of the Corporation Code devotes itself to general
and specific rules more applicable to publicly-held corporations. Title XII of the
~orporation Code which governs close corporations consists of relatively few sechans (Sections 96-105); in fact, the last paragraph of Section 96 provides that
"the provisions of other Titles of [the] Code shall apply suppletorily [to close
corporations] except insofar as this Title otherwise provide."
As will be shown hereunder, such a statutory attitude has significance,
particularly with respect to the legislative intent to ascribe to an entity similar to
a close corporation the qualities and conditions of a publicly held corporation.
The Concept of Qose Corporation
Under America~ jurisprudence, from which much of our own corporate concepts are derived, close corporations are those in which the major part of the per~vns to whom the powers have been granted, on the happening of vacancies
among them, have the right of themselves to appoint others to fill such vacancies,
without allowing to the stockholders in general any vote or choice in the selection
of such new officers2 ; or where the business policy and activities are entirely dominated for practical purposes by the majority stock ownership of a family whose
stock is not traded in any market and is very infrequently sold. 3
One of the most significant features of a close corporation is the identity of
stock ownership and corporate management, whereby all or most of the stockholders are active in the corporate affairs as dire.ctors or key officers. 4
Under Section 96 of the Corporation Code, a close corporation is defined as
"one whose articles of incorporation provide" that:
.. .,..,
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The concept of closely:held. corporation was previously given statutory recognition
under the National Internal Revenue Code which subjected them to the 10% corporate development tax on their taxable net income. The defmition of "closely7held corporation" covered any'
corporation at least 50% in value of the outstandingstock or at least 50% of the total combined
voting power of all classes of stock entitled to vote is owneq directly or indirectly by or for not
more than five persons, natural or juridical. The tax Vias deleted by the Batasang Pambansa in
March, 1983.
·

(I)

All the corporation's issued stock of all classes, exclusive of treasury
shares, shall be held of record by not more than a specified number of
persons, not exceeding twenty (20);

(2)

All of the issued. stock of all classes shall be subject to one or more
specified restrictions on transfer permitted by Title XII; and
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