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“An honorable, competent and independent judiciary exists to administer justice and
thus promote the unity of the country, the stability of the government, and the well-
being of the people.”

— Preamble, 1989 Code of Judicial Conduct

[. INTRODUCTION

The present Constitution under the Article on Social Justice and Human
Rightst provides:

The Congress shall give highest priority to the enactment of measures that
protect and enhance the right of all the people to human dignity, reduce
social, economic and political inequalities, and remove cultural inequities
by equitably diffusing wealth and political power for the common good.?

More succinctly, what the Constitution ushered in with this provision
was a mandate of a legal bias in favor of those who are underprivileged.3
Comparing this provision with previous Constitutions, it is noticeable that,
under the 1935 Constitution, no separate Article is given regarding the
subject. It 1s, however, mentioned — albeit briefly and indirectly — under a
single provision, specifically Section § of Article II thereof.4 Unfortunately,
the concept of social justice under this earlier constitution was limited only
to the economic security of the people. Similarly, the 1973 Constitution
sought particularly to advance only such economic justice; this time, in the
form of a provision affording full protection to labor, full employment and
equality in employment.5 The import of the change under the present
Constitution is that the notion of social justice now implies that, when the

1. PHIL. CONST. art. XIII.
2. PHIL. CONST. art XIII, § 1, § 1.

3. JOAQUIN BERNAS, S.J., THE 1987 CONSTITUTION OF THE REPUBLIC OF THE
PHILIPPINES: A COMMENTARY 1191 (2003 ed.) [hereinafter BERNAS
COMMENTARY].

4. 193§ PHIL. CONST. art. I, § 5 (superseded 1973 and 1987). The provision states:

Section 5. The promotion of social justice to insure the well-being and
economic security of all the people should be the concern of the State.

5. 1973 PHIL. CONST. art IX, § 2 (superseded 1987).
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law can be interpreted in two or more different ways, the interpretation
which favors the underprivileged must be used.®

The present definition of social justice as provided in the 1987
Constitution has expanded from its eatlier roots to cover not only economic
social justice but political social justice as well. This is gleaned from the
legislative intent of the Constitutional Commission, as shown by the
deliberate use of the phrase “highest priority” which indicates that what is
expected of Congress is not the simple exercise of day-to-day police power
but rather of powers needed to achieve radical social reform of critical
urgency.? This reform called for extends to several sectors of the society and
is exhibited and applied in cases of controversy through the decisions of the
Supreme Court.®

The purpose of this paper is to examine the impact of the constitutional
reform measures in Article XIII beyond congressional or executive
initiatives. It will inquire into the contributions of the Judiciary in
implementing the constitutional mandate, particularly the challenge to the
Judiciary in sensitizing its members to the plight of vulnerable sectors,

6. BERNAS COMMENTARY, supra note 3, at 1197T.
7. Id. at1193.

See, e.g., Philippine Telegraph and Telephone Company v. National Labor
Relations Commission (NLRC), 272 SCRA 596 (1997) (this case illustrates the
tendency of the Supreme Court to make decisions which take into account the
context of women, as well as their vulnerability, in accord with social justice).

This case involved a situation where the private respondent, who was applying
for a job in PT&T, indicated in her application form that she was single
although a few months earlier she had actually contracted marriage. She was
accepted for the job and subsequently, she made the same representation
regarding her civil status in two successive reliever agreements. The petitioner,
upon learning of the discrepancy, dismissed the private respondent. The issue
raised before the Supreme Court was whether or not the company practice of
requiring a single civil status for employment is valid. As a side issue, the High
Court also answered whether or not concealment of married status is a valid
ground for termination or dismissal. In the words of Justice Regalado, the
Court held that:

Petitioner’s policy is not only in derogation of the provisions of Article
136 of the Labor Code on the right of a woman to be free from any
kind of stipulation against marriage in connection with her
employment, but it likewise assaults good morals and public policy,
tending as it does to deprive a woman of the freedom to choose her
status, a privilege that by all accounts inheres in the individual as an
intangible and inalienable right.
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applying the Social Context Theory as an aid in exercising judicial functions.
In order that this may be demonstrated, focus will be given on three sectors
of immediate concern, namely: women, children and indigenous peoples.

II. SPECIFIC CONSTITUTIONAL MANDATE AND RELATED LAWS

A. Protection of Women

The Philippine Constitution recognizes the role of women in nation-
building and ensures the fundamental equality before the law of women and
men.? In recognition of the important role of women, the Constitution
likewise provides that the State shall protect working women by providing
safe and healthful working conditions, taking into account their maternal
functions, and such facilities and opportunities that will enhance their welfare
and enable them to realize their full potential in the service of the nation.™®
Congress, for its part, has also recognized the important role of women and
has passed several statutes protecting the rights of women and making the
courts more gender sensitive, such as The Rape Victim Assistance and
Protection Act,'* the Anti-Rape Law of 1997,™ the Anti-Sexual Harassment
Act,13 the Family Courts Act,*4 the Anti-Violence Against Women and their

9. PHIL. CONST. art II, § 14.
10. PHIL. CONST. art XIII, § 14.

11. An Act Providing Assistance and Protection for Rape Victims, Establishing for
the Purpose a Rape Crisis Center in Every Province and City, Authorizing the
Appropriation of Funds Therefor and for Other Purposes, Republic Act No.
8505 (1998).

12. An Act Expanding the Definition of the Crime of Rape, Reclassifying the Same
as a Crime Against Persons, Amending for the Purposes Republic Act No.
3815, as Amended, Otherwise Known as the Revised Penal Code and for
Other Purposes, Republic Act No. 8353 (1997).

13. An Act Declaring Sexual Harassment Unlawful in the Employment, Education
or Training Environment and for Other Purposes, Republic Act No. 7877
(1995).

14. An Act Establishing Family Courts, Granting Them Exclusive Original
Jurisdiction Over Child and Family Cases, Amending Batas Pambansa Bilang
129, as Amended, Otherwise Known as the Judicial Reorganization Act of
1980, Appropriating Funds Therefor and for Other Purposes, Republic Act No.
8369 (1997)-
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Children Act of 2004' and various provisions regarding women found in
the Labor Code.™®

In addition, the Philippines subscribes to human rights protection
through domestic laws and international laws. Through the doctrine of
incorporation, the Constitution provides that the Philippines adopts the
generally accepted principles of international law as part of the law of the
land.17 Thus, international law remains also a basic consideration when it
comes to the treatment of women. Some of the significant international
conventions are: the 1949 Convention on the Suppression of Traffic in
Persons,'® the Equal Remuneration Convention,'@ the Convention on the
Political Rights of Women,® the Discrimination (Employment and
Occupation) Convention,?! the Declaration on Women in Emerging Armed
Conflict,22 and, the Convention on the Elimination of All Forms of
Discrimination Against Women.?23

15. An Act Defining Violence Against Women and Their Children, Providing
Protective Measures for Victims, Prescribing Penalties Therefore, and for Other
Purposes, Republic Act No. 9262 (2003).

16. A Decree Instituting a Labor Code Thereby Revising and Consolidating Labor
and Social Laws to Afford Protection to Labor, Promote Employment and
Human Resources Development and Insure Industrial Peace Based on Social
Justice [LABOR CODE]|, Presidential Decree No. 442, arts. 130-38 (1974).

17. PHIL. CONST. art. II, § 2.

18. Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others, 96 U.N.T.S. 271, entered into force
July 25, 1951.

19. Convention Concerning Equal Remuneration for Men and Women Workers
for Work of Equal Value, and Women Workers for Work of Equal Value (ILO
No. 100), 165 U.N.T.S. 303, entered into force May 23, 1953.

20. Convention on the Political Rights of Women, 193 U.N.T.S. 135, entered into
force July 7, 1954.

21. Discrimination (Employment and Occupation) Convention (ILO No. 111), 362
U.N.T.S. 31, entered into force June 15, 1960.

22. Declaration on the Protection of Women and Children in Emergency and
Armed Contflict, G.A. res. 3318 (XXIX), 29 U.N. GAOR Supp. (No. 31) at
146, U.N. Doc. A/9631 (1974).

23. Convention on the Elimination of All Forms of Discrimination against Women,
G.A. res. 34/180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46,
entered into force Sept. 3, 1981.
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B. Protection of Children

With regard to children, the Constitution recognizes the vital role of the
youth in nation-building and promotes and protects their physical, moral,
spiritual, intellectual, and social well-being. It further inculcates, in the
youth, patriotism and nationalism, and encourages their involvement in
public and civic affairs.24 Aside from the Constitution, various laws have
been enacted by Congress to protect the rights of children. The more
notable ones are the Special Protection of Children Against Abuse,
Exploitation and Discrimination Act,?S the Child and Youth Welfare
Code,* and the Labor Code*” Some of the laws regarding women
mentioned earlier also take into consideration the protection of children,
such as, the Family Courts Act, and the Anti-Violence Against Women and
Their Children Act of 2004. Finally, with regard to international law, the
United Nations Convention on the Rights of a Child (CRC)?8 serves as an
interpretative tool for domestic courts.

C. Protection of Indigenous Peoples

Lastly, but not to be forgotten, indigenous peoples have also been
constitutionally guaranteed protection within the framework of national
unity and development.?? In terms of legislation, the passage of the
Indigenous Peoples Rights Act (IPRA)3° has influenced the way mainstream
society views indigenous peoples. The IPRA, however, provides merely an
initial step in addressing the concerns of indigenous peoples. In
concurrence, international standards, such as, the United Nations Draft
Declaration on the Rights of Indigenous People,3t and the Convention

24. PHIL. CONST. art. II, § 13.

25. An Act Providing for Stronger Deterrence and Special Protection Against Child
Abuse, Exploitation and Discrimination and for Other Purposes, Republic Act
No. 7610 (1992).

26. The Child and Youth Welfare Code, Presidential Decree No. 603 (1974).

27 . LABOR CODE, arts. 139-40.

28. Declaration of the Rights of the Child, G.A. res. 1386 (XIV), 14 U.N. GAOR
Supp. (No. 16) at 19, U.N. Doc. A74354 (1959).

29. PHIL. CONST. art. II, § 22.

30. An Act to Reorganize, Protect and Promote the Rights of Indigenous Cultural
Communities/Indigenous Peoples, Establishing Implementing Mechanisms,
Appropriating Funds Therefor and for Other Purposes, Republic Act No. 8371

(1997).
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Concerning Indigenous and Tribal Peoples in Independent Countries,3? also
influence standard-setting at the domestic level.

III. JUDICIAL APPLICATION

A. Applying the Laws to Sectoral Diversity

The changes embodied in the 1987 Constitution regarding social justice and
human rights and the subsequent enactment of laws related to vulnerable
sectors have created a whole new paradigm in understanding these
vulnerable sectors. But, for all the constitutional liberality in favor of the
underprivileged, courts are still not permitted to tolerate behavior that is
contrary to law.33

In the dispensation of cases, the constitutional mandate does not require
a judge to exhibit sensitivity to parties of a case at the expense of impartiality.
Rather, it merely requires a judge to provide special protection for those
particularly identified in the Constitution as marginalized. The ratio for this
is explained in International School Alliance of Educators v. Quisumbing,34 where
the Court held that the fact,

[TThat public policy abhors inequality and discrimination is beyond
contention. Our Constitution and laws reflect the policy against these
evils. The Constitution in the Article on Social Justice and Human Rights
exhorts Congress to ‘give highest priority to the enactment of measures that
protect and enhance the right of all people to human dignity, reduce social,
economic, and political inequalities.” The very broad Article 19 of the Civil
Code requires every person, ‘in the exercise of his rights and in the
performance of his duties, [to] act with justice, give everyone his due, and
observe honesty and good faith.’

International law, which springs from general principles of law, likewise
proscribes discrimination. General principles of law include principles of
equity, i.e., the general principles of fairness and justice, based on the test of
what is reasonable. The Universal Declaration of Human Rights, the

31. See Draft Declaration on the Rights of Indigenous Peoples, U.N. Doc.
E/CN.4/Sub.2/1993/29/Annex [ (1993); see also Draft Declaration on the
Rights of Indigenous Peoples, U.N. Doc. E/CN.4/Sub.2/1994/2/Add.1
(1994)-

32. Convention Concerning Indigenous and Tribal Peoples in Independent
Countries (ILO No. 169), 72 ILO Ofhcial Bull. 59, entered into force Sept. s,
1991.

33. BERNAS COMMENTARY, supra note 3, at 1192.

34. International School Alliance of Education v. Quisumbing, 333 SCRA 13
(2000).
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International Covenant on Economic, Social, and Cultural Rights, the
International Convention on the Elimination of All Forms of Racial
Discrimination, the Convention against Discrimination in Education, the
Convention (No. r111) Concerning Discrimination in Respect of
Employment and Occupation — all embody the general principle against
discrimination, the very antithesis of fairness and justice. The Philippines,
through its Constitution, has incorporated this principle as part of its
national laws.

In the workplace, where the relations between capital and labor are often
skewed in favor of capital, inequality and discrimination by the employer
are all the more reprehensible.

The Constitution specifically provides that labor is entitled to “humane
conditions of work.” These conditions are not restricted to the physical
workplace — the factory, the office or the field — but include as well the
manner by which employers treat their employees.3s

What such ruling magnifies is that there are instances when a situation is
skewed in favor of one party because of factors beyond the control of the
individuals involved — in this case, such factors are exemplified by
economic conditions. The Constitution and the laws therefore try to
equalize this condition by giving focus and attention to sectors in need of
special protection. The challenge posed before the Judiciary is how to apply
this new legal framework to concrete cases involving vulnerable sectors with
predictability and consistency.

1. Preliminary Change in Perspective: Recognizing a Dynamic Society

For a judge to take the proper perspective, there is, primarily, a need to
recognize the dynamic character of society. As society changes, two things
must likewise occur: first, the law reform initiative must become responsive
to the current needs of the society; and second, those implementing the law
and the justice system should be able to effectively carry out these changes.
As regards the first requirement, the law cannot be immune to changes in
the society because: (1) the law is a social institution; and (2) the law is a
mode of social interaction and regulation. Hence, the law can never be
static; and hence the necessity of responsiveness. At present, Philippine
legislators have created a set of laws aimed at addressing diversity. Thus, the
challenge faced by judges is to apply these laws in the disposition of cases
involving vulnerable sectors, taking into account relevant historical context
as well as present societal norms.

35. Id. at 19-20 (citing PHIL. CONST. art. XIII, § 3, 7 2).
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2. Gender as an Example

The case of gender sensitivity is a good example. The judicial definition of
equality reflects societal norms, cultural tensions and limits concerning sexual
roles. Historically, stereotypical conceptions of women include gender bias.
Gender bias, which pertains to a person’s preconceived notion of the nature
and roles of women and men, may also refer to society’s perception of what
the “worth” of women and men are by distinguishing, for example,
“women’s work” from “men’s work.” Included in such perception are
myths and misconceptions about the economic and social realities of the lives
of women and men.3® In the United States, the Judicial Council of
California Advisory Committee on Gender Bias in the Courts defines gender
bias as the “behavior or decision-making of participants in the justice system
that is based on or reveals (1




































































































