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OPINIONS OF THE SECRETARY OF JUSTICE
1. On the scope of the Rep. Act No. 3019, Otherwise known as the
Anti-Graft and Corrupt Practices Act.
,
OPINION NO. 208 S, 1960
.,

"Considering that the National Economic Council (NEC) is essentially \a policy-making body, its actions consisting of recommendations to the President of policies, programs and projects, would the
interest of the Chairman and the members of the Council in any
business enterprise affected by such actions constitute violations of
the provisions [of Section 3(i)] of Republic Act No, 3019?
"Does t,he offense include interests of relatives of the Chairman
and the members of the Council."
Section 3(i) of Republic Act No. 3019, otherwise known as thP
Anti-Graft and Corrupt Practices Act, penalizes a public officer for
"Directly or indirectly becoming interested, for personal gain, or having
a material interest in any transaction or not requiring the approval of a
board, panel or group of which he is a member, and w~ich exercises
discretion in such approval, even if he votes against the same or doe~ not
participate in the action of the boall;d, committee, ,panel or group.

In respect of actions partaking of the nature of mere formulations
of broad economic policies and programs, the penal provision, in
my opinion, does not apply. In such cases, the benefit which a
private enterprise (ir. which a member of the NEC may have some
direct or indirect interest) might conceivably derive is so remote as
to fall within the pale of the prohibition and could not have been
within the contemplation of the Congress when it adopted the provision. At least, there is nothing in the law from which to surmise
that a contrary design was intended.
On the other hand, where the action of the NEC tends to confer
directly and particularly a special advantage or benefit upon a specific busin~ss enterprise, f's where a designated entity is earmarked
for priority in the grant of foreign exchange allocation [Reorganization Plan No. 10, Sertion 13(m)], there is every reason to insist on
the application of the legal ban. The action falls within both the
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spirit and the letter of the statute. And it is no excuse that the
action is merely recommendatory in character. In the first place,
where a member of the NEC has financial interest in the entity to
be affected by its recommendation, there is a clea:: and present conflict between public and private interests, a tempting opportunity
to abuse one's official prerogatives for the promotion of private ends.
If the recommendation is favorable it is, in point of fact, a substantial and direct step leading to the eventual accrual of an advantage
in favor of the business enterprise concerned. In the sec_QJ?d place,
every recommendation by a composite body, like the NEC, must
perforce be discussed, voted upon and approved. Its adoption is literally an "act" within the broad compass of Section 3(i) of the AntiGraft and Corrupt Practices· Law.
Anent the second query, it may be said as a legal proposition
that where a statute prohibits out direct and indirect interest without otherwise expanding the import of the phrase, the prohibition
should be-and, by precedents, has been-deemed to cover only persur;a! interest, exaludl.ng the interest of kins. (See Opinion of the
Secretm·y of Justice, No. 112, series 1947; Edward E. Gillea Co. v.
City of Milwaukee, 174 Wis. 362, 133 NW 679; Cason v. City of Lebanon, 153 Ind. 567, 55 NE 768; Lewick v. Glazier, 115 Mich.
74 NW 717.)
Nevertheless, it has also been held that the interest of the wife
is the indirect interest of the husband for the reason that under tpe
law prevailing here the fruits of the separate property of the spouses
and the income from their work and industry generally become community property, to be shared by them equally upon the dissoiution
of the marriages or conjugal partnership. (People v. Concepcion, 44
Phil. 126, citing Articles 1315, 1393, 1401, 1407, 1408 and 1412 of
the Old Civil Code. See New Civil Code, Articles 142-147, 153-160.)
By parity of reasoning and in the light of the usufructuary rights
which the law vests in the parents, so must the interest of an un- ..
emancipated child be considered as the indirect interest of his parents, (See New Civil Code, Art. 321.)
Nothwithstanding the foregoing, as regards situations where Section 3(i) of Republic Act No. 3019 does not apply, I wish to draw
attention to a cognate but less stringent legal provisio11 with which
all concern€d must comply. This is Section 9 of Reorganization Plan
No. 10 which provides that"Wherever any member attending a me~ting of the Council has a personal interest of any kind in the discusion or resolution of any matter, or

